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     O P I  N I  O N

    Godda r d,  P. J .  

Joseph Stanton Bowers, Jr., appeals the Sullivan County

Chancery Court's denial of his motion to modify support payments

to his ex-wife, Judith Gail Bowers, pursuant to the parties'

marital dissolution agreement.  Mr. Bowers insists that the Trial

Court erred in its characterization of the support payments as

alimony in solido, which rendered them incapable of being

modified.
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The parties were married for 28 years when, on April

26, 1991, Mr. Bowers was granted a divorce on the grounds of

irreconcilable differences.  The divorce decree incorporated the

agreed-to Marital Dissolution Agreement.

The Marital Dissolution Agreement provided that the

spousal support to be paid to Ms. Bowers for 15 years would be

determined by a somewhat complicated formula, authored by Mr.

Bowers, which was tied to his income and the marital debts.  The

Agreement provided in pertinent part as follows:

DISTRIBUTION OF MARITAL DEBTS AND SPOUSAL SUPPORT. 
Total income, using the term to mean the same as mutual
income, will be defined as the Husband's income as of
August 1, 1990 less federal withholding, social
security, health insurance (as long as Wife is covered
by such health insurance), and life insurance (as long
as Wife is beneficiary).  Any income which the Wife
receives after September 1, 1990, and any income over
the amount of August 31, 1990 that the Husband receives
after September 1, 1990 shall not be included in the
definition of total income or mutual income.

A total of $4,000.00 (Four Thousand Dollars) shall
be deducted from the total income as heretofore defined
each year ($2,000.00 each) for an IRA or 401K for
Husband and Wife.

Husband and Wife shall share equally the total
income less IRA/401K deductions as described in
paragraph above, less mutual debts as hereinafter
described for a period of fifteen years beginning
September 1, 1990.

As long as income is being divided, income tax
refunds or debts incurred from the divided income shall
be divided 50/50.

When a mutual debt is paid off, or reduced, or if
a new mutual debt is incurred, the difference between
the old mutual debt total and the new mutual debt
total, or the reduced payments shall be split 50/50 and
added to, or subtracted from, Husband's or Wife's share
of the total income as heretofore described.
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The Marital Dissolution Agreement does not characterize the

support as alimony in solido or alimony in futuro.

Mr. Bowers made timely support payments in conjunction

with the Agreement for approximately three years until on July

15, 1994, when he filed a motion with the Sullivan County

Chancery Court to modify the support payments due to alleged

changed circumstances.  Ms. Bowers filed a counter-claim alleging

that Mr. Bowers was deficient in his payments under the

Agreement.

After a hearing before the Sullivan County Chancery

Court on the motion and counter-claim on June 28, 1994, the Trial

Court issued an order on July 7, 1994.  The Trial Court held that

the support payments called for in the Marital Dissolution

Agreement were alimony in solido, and thus not subject to

modification.  The Trial Court referred the case to a Special

Master for recommendations as to the balance of the accounts

between the parties as of the date of the hearing.  On August 19,

1994, Mr. Bowers filed a motion for reconsideration of the

judgment, which the Trial Court denied after a hearing.  

After two additional hearings, concerning exceptions to

the Special Master's Report, the Trial Court entered a final

order on April 2, 1996.  The Court held that the support payments

were alimony in solido and not subject to modification.  The

Trial Court ordered Mr. Bowers to pay Ms. Bowers $31,806.27 per

year for 15 years in 26 payments per year.  The Court also

ordered Mr. Bowers to pay arrearage as determined by the Special

Master.
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Mr. Bowers appeals the final order and raises two

issues on appeal, which are interrelated.  He insists that the

Trial Court erred in its finding that the alimony was alimony in

solido and not subject to modification.  He further insists that

upon its finding that the alimony was alimony in solido that the

Trial Court abused its discretion in the amount of alimony and

arrearage awarded to Ms. Bowers.

Mr. Bowers first argues that the evidence of the case

preponderates against a finding that the alimony was in solido,

and thus the finding should be reversed on appeal.  A review of

the record, however, shows that the Trial Court did not err in

its finding that the alimony in the Marital Dissolution Agreement

was alimony in solido.

The Tennessee divorce statutes allow for a court to

award three different kinds of alimony to an ex-spouse,

rehabilitative alimony, alimony in solido, and alimony in futuro. 

Mr. Bowers insists that the alimony to be paid to Ms. Bowers is

alimony in futuro, not alimony in solido as the Trial Court

determined.  

The Tennessee courts have defined "alimony in solido"

as: 

an award of a definite amount or a lump sum of money. 
This lump sum can be payable by installments for a
definite length of time and still be classified as
alimony in solido.  9 Tennessee Jurisprudence, Divorce
and Alimony, § 33 ( 1983) .

Al i mony i n s ol i do  c a nnot  be  modi f i e d a f t e r  t he
c our t ' s  de c r e e  be c ome s  f i na l .   The  e nt i r e  a wa r d mus t  be
pa i d i n  f ul l  r e ga r dl e s s  of  s ubs e que nt  e ve nt s  s uc h a s
r e ma r r i a ge  of  t he  r e c i pi e nt  or  de a t h of  t he  pa yor .  
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Al e s hi r e  v.  Al e s hi r e ,  642 S. W. 2d 729 ( Te nn.  Ct .  App.
1981) ,  c i t i ng Spal di ng v.  Spal di ng ,  597 S. W. 2d 739,  741
( Te nn.  Ct .  App.  1980) .

Br a ndt  v .  Br a ndt ,  a n unpubl i s he d opi ni on of  t hi s  Cour t ,  f i l e d i n

J a c ks on on J a nua r y 4,  1991.   The  ke y de t e r mi na t i on a s  t o  whe t he r

a n a l i mony a wa r d i s  i n  s ol i do i s  whe t he r  t he  l a ngua ge  of  t he

a wa r d i s  de f i ni t e  or  i nde f i ni t e .   " I f  t he  a wa r d c a l l s  f or  a

de f i ni t e  s um of  mone y not  c ont i nge nt  upon t he  ha ppe ni ng of  a n

e ve nt ,  t he n i t  i s  a  l ump s um or  i n s ol i do  a wa r d r e ga r dl e s s  of

whe t he r  i t  wa s  or de r e d t o  be  pa i d i n  i ns t a l l me nt s  or  one  f i xe d

a mount . "   Br a ndt ,  c i t i ng Mc Ke e  v.  Mc Ke e ,  655 S. W. 2d 164

( Te nn. App. 1983) .   

We  mus t  l ook t o  t he  l a ngua ge  of  t he  Ma r i t a l  Di s s ol ut i on

Agr e e me nt  t o  de t e r mi ne  whe t he r  t he  pa yme nt s  we r e  de f i ni t e  or

whe t he r  t he y we r e  c ont i nge nt  upon t he  ha ppe ni ng of  a  f ut ur e

e ve nt .   I t  i s  c l e a r  f r om t he  l a ngua ge  of  t he  a gr e e me nt  t ha t  t he

pa yme nt s  woul d be  t he  s a me  c e r t a i n  s um f or  a  15- ye a r  pe r i od a s  a

pe r c e nt a ge  of  Mr .  Bowe r s '  1990 i nc ome .   The  f a c t  t ha t  t he

pa yme nt s  we r e  not  t i t l e d " a l i mony i n  s ol i do"  doe s  not  r e nde r  t he m

modi f i a bl e .   Addi t i ona l l y ,  me r e l y be c a us e  s ome  of  t he  pa yme nt s

mi ght  be  us e d i n  t he  f ut ur e  t o  pa y of f  de bt s  doe s  not  r e nde r  t he

pa yme nt s  modi f i a bl e  s i nc e  t he  a mount  pa i d wi l l  be  t he  s a me ,

r e ga r dl e s s  of  how t he  pa yme nt s  a r e  us e d.   Fi na l l y ,  i t  i s  c l e a r

f r om t he  l a ngua ge  of  t he  a gr e e me nt  t ha t  t he  pa r t i e s  i nt e nde d t he

pa yme nt s  t o  be  de f i ni t e .   The  Agr e e me nt  s t a t e s :

A modi f i c a t i on or  wa i ve r  of  a ny of  t he  pr ovi s i ons  of
t hi s  a gr e e me nt  s ha l l  be  e f f e c t i ve  onl y i f  ma de  i n
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wr i t i ng a nd e xe c ut e d wi t h t he  s a me  f or ma l i t y  a s  t hi s
a gr e e me nt ,  a nd a ppr ove d by t he  c our t  i f  s uc h a ppr ova l
i s  r e qui r e d.   Fa i l ur e  of  e i t he r  pa r t y  t o  i ns i s t  upon
s t r i c t  pe r f or ma nc e  of  a ny of  t he  pr ovi s i ons  of  t hi s
a gr e e me nt  s ha l l  not  be  c ons t r ue d a s  a  wa i ve r  of  a ny
s ubs e que nt  de f a ul t  of  t he  s a me  or  s i mi l a r  na t ur e .

The r e f or e ,  we  c onc l ude  t ha t  t he  Tr i a l  Cour t  wa s  c or r e c t  i n  i t s

f i ndi ng t ha t  t he  a l i mony wa s  i n  s ol i do a l i mony,  not  s ubj e c t  t o

modi f i c a t i on.

Mr .  Bowe r s  a ddi t i ona l l y  a r gue s  t ha t  e ve n i f  t he  a wa r d

we r e  i n  s ol i do a l i mony,  t he  a mount  of  i n  s ol i do a l i mony a wa r de d

c oul d not  ha ve  e xc e e de d t he  a mount  of  t he  e s t a t e  a t  t he  t i me  of

t he  di vor c e .   He  a r gue s  t ha t  he  woul d ha ve  t o  pa y a ppr oxi ma t e l y

$477, 000 ove r  15 ye a r s ,  a n a mount  ne a r l y  15 t i me s  gr e a t e r  t ha n

t he  va l ue  of  t he  e s t a t e  a t  t he  t i me  of  t he  di vor c e  de c r e e .   

As s umi ng t ha t  Mr .  Bowe r s  i s  c or r e c t  i n  hi s  c ont e nt i on

t ha t  t he  a l i mony i n  s ol i do c a nnot  be  gr e a t e r  t ha n t he  a mount  of

t he  e s t a t e ,  t he  Cour t  s t i l l  no l onge r  ha s  t he  a bi l i t y t o modi f y

t he  a wa r d.   Ge ne r a l l y,  t he  c ont r a c t ua l  obl i ga t i ons  of  t he  Ma r i t a l

Di s s ol ut i on Agr e e me nt  woul d me r ge  i nt o t he  f i na l  de c r e e .   Towne r

v.  Towne r ,  858 S. W. 2d 888 ( Te nn. 1993) .   Howe ve r ,  onl y t he  pa r t s

of  t he  a gr e e me nt  t ha t  t he  c our t  ha s  t he  a ut hor i t y  t o  e nf or c e

me r ge  i nt o t he  de c r e e .   The  Te nne s s e e  Supr e me  Cour t  s t a t e d:

[ I ] t  i s  c l e a r  t ha t  t he  r e a s on f or  s t r i ppi ng t he
a gr e e me nt  of  t he  pa r t i e s  of  i t s  c ont r a c t ua l  na t ur e  i s
t he  c ont i nui ng s t a t ut or y powe r  of  t he  Cour t  t o  modi f y
i t s  t e r ms  whe n c ha nge d c i r c ums t a nc e s  j us t i f y .   I t
f ol l ows ,  and we  s o hol d,  t hat  onl y t hat  por t i on of  a
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pr ope r t y s e t t l e me nt  agr e e me nt  be t we e n hus band and wi f e
de al i ng wi t h t he  l e gal  dut y of  c hi l d s uppor t ,  or
al i mony ove r  whi c h t he  c our t  has  c ont i nui ng s t at ut or y
powe r  t o modi f y,  l os e s  i t s  c ont r ac t ual  nat ur e  whe n
me r ge d i nt o a de c r e e  f or  di vor c e .  ( Empha s i s  a dde d) .

Towne r  v .  Towne r ,  858 S. W. 2d 888,  890 ( Te nn. 1993) ,  quot i ng f r om

Pe nl a nd v.  Pe nl a nd,  521 S. W. 2d 222 ( Te nn. 1975) .

The r e f or e ,  i n  or de r  t o  ha ve  modi f i e d t he  s uppor t  pa yme nt s ,  Mr .

Bowe r s  woul d ha ve  ha d t o  a ppe a l  t he  f i na l  j udgme nt  wi t hi n 30 da ys

i n a c c or da nc e  wi t h t he  Te nne s s e e  Rul e s  of  Appe l l a t e  Pr oc e dur e .  

We  c onc l ude  t ha t  e ve n i f  Mr .  Bowe r s  i s  c or r e c t  i n  hi s  c ont e nt i on

t ha t  t he  a wa r d c a nnot  be  l a r ge r  t ha n t he  e s t a t e ,  ne i t he r  t he

Tr i a l  Cour t  nor  t hi s  Cour t  ha s  t he  powe r  t o  modi f y t he  a l i mony

a wa r d.

For  t he  f or e goi ng r e a s ons  t he  j udgme nt  of  t he  Tr i a l

Cour t  i s  a f f i r me d a nd t he  c a us e  r e ma nde d f or  s uc h f ur t he r

pr oc e e di ngs  a s  ma y be  ne c e s s a r y a nd c ol l e c t i on of  t he  j udgme nt

a nd c os t s  be l ow.   Cos t s  of  a ppe a l  a r e  a dj udge d a ga i ns t  Mr .  Bowe r s

a nd hi s  s ur e t y.

_______________________________
Hous t on M.  Godda r d,  P. J .  

CONCUR:

________________________________
He r s c he l  P.  Fr a nks ,  J .

________________________________
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Don T.  Mc Mur r a y,  J .


